
 
 
 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

Plaintiff, The Colorado Independent, by and through counsel, LOEVY & LOEVY, files this 
Complaint and Application for Order to Show Cause against Mary Dulacki, in her official 
capacity as Records Coordinator for the Denver Department of Safety, on behalf of the City and 
County of Denver, and in support alleges as follows: 
 

INTRODUCTION 
 

 This civil action is brought pursuant to the Colorado Criminal Justice Records Act 
(“CCJRA”). See C.R.S. § 24-72-301, et seq. The Colorado Independent, through its editor Susan 
Greene, seeks access to certain criminal justice records relating to an incident on November 11, 
2015, at the Van Cise-Simonet Detention Center in Denver, Colorado, in which Michael Lee 
Marshall was restrained by city personnel and subsequently died. 
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1. The Colorado Independent made a request for CCJRA records relating to the 
incident resulting in Mr. Marshall’s death—including a request for video and audio recordings of 
the incident—but the City and County of Denver, through its records custodian, has improperly 
denied the request. 

 
2. Pursuant to the fundamental philosophy of the American constitutional form of 

government, it is the public policy of the State of Colorado that all people are entitled to full and 
complete information regarding the affairs of government and the official acts and policies of 
those who represent them as public officials and public employees. Colorado’s open records acts 
create a presumption in favor of public access to government records. 
 

3. The public has a legitimate and compelling interest in knowing how law 
enforcement officers behave while doing their jobs. Without such information, the public would 
be unable to supervise the individuals and institutions it has entrusted with extraordinary 
authority to arrest and detain persons against their will. With so much at stake, the city simply 
cannot be permitted to operate in secrecy. 
 

4. Because of Denver’s refusal to provide the requested CCJRA documents, The 
Colorado Independent seeks an Order compelling Defendant Dulacki to produce all relevant 
video and audio recordings concerning the November 11, 2015 incident. 
 

JURISDICTION AND PARTIES 
 

5. This Court has jurisdiction of the claims under § 24-72-305(7) of the CCJRA. 
 

6. The Colorado Independent is a news publication and 501(c)(3) non-profit 
organization. 
 

7. The Colorado Independent is a “person” as defined by the CCJRA. C.R.S. § 24-
72-302(9). 
 

8. Defendant Mary Dulacki is the Records Coordinator of the Department of Safety 
of the City and County of Denver, Colorado and is the “official custodian” of the criminal justice 
records at issue in this case. See C.R.S. § 24-72-302(5), (8). 
 

9. The CCJRA provides that any person who is denied access to inspection of any 
criminal justice records has the right to apply to the district court in the district where the records 
are found for an order directing the custodian of such records to show cause why the custodian 
should not permit the inspection of the records. See § 24-72-305(7). 
 

10. A hearing on such application must be held at the “earliest practical time,” and 
“[u]nless the court finds that the denial of inspection was proper, it shall order the custodian to 
permit such inspection.” C.R.S. § 24-72-305(7). 
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FACTS 
 

11. On or about November 7, 2015, Michael Lee Marshall was arrested for allegedly 
trespassing and disturbing the peace at the Driftwood Motel near Colfax and Oneida in Denver. 
His bond was set at $100. 

 

12. Four days later, he was involved in an incident with deputies at the downtown 
detention center. Mr. Marshall was a mentally ill, non-violent person. During the incident, several 
sheriff’s deputies restrained him in a prone position and placed a spit mask on his face. Mr. 
Marshall vomited into his spit mask and choked on his vomit. Mr. Marshall suffered a loss of 
oxygen, went into cardiac arrest, and lost brain function. He subsequently died on November 20, 
2015. 
 

13. According to Mr. Marshall’s autopsy report, he was beaten on his head, shoulders, 
back, buttocks, and chest. The Medical Examiner opined that Mr. Marshall died “as a result of 
complications of positional asphyxia to include aspiration pneumonia due to physical restraint by 
law enforcement due to agitation during acute psychotic episode….” 
 

14. There is a video recording of the November 11, 2015 incident involving Mr. 
Marshall and the sheriff’s deputies. 
 

15. There has been intense public interest in Mr. Marshall’s death and treatment prior 
to his death. Numerous individuals, including members of the faith community, are currently on 
a hunger strike due to Denver’s refusal to release the video to the family or the public. 
 

16. On November 22, 2015, The Colorado Independent, through its editor Susan 
Greene, requested the opportunity to inspect and copy records, including: “Videos or audio 
recordings of an incident on November 11, 2015 at the Van Cise-Simonet Detention Center in 
which city personnel restrained Mr. Marshall.” 
 

17. On behalf of the City and County of Denver, Defendant Dulacki responded on 
November 23, 2015, stating that the Denver Police Department and the Denver Sheriff 
Department were conducting investigations into the incident and denying the request “because it 
would be contrary to the public interest to release records related to the incident before the 
completion of the current investigations.” 

 
18. In her denial of The Colorado Independent’s CCJRA request, Defendant Dulacki 

recited the factors identified by the Colorado Supreme Court in Harris v. Denver Post, 123 P.3d 
116 (Colo. 2005), but she did not discuss or analyze the factors at all. Instead, Defendant Dulacki 
simply decreed that disclosure would be “contrary to the public interest.” 
 

APPLICABLE LAW 
 

19. All records “made, maintained, or kept” by the Denver Sheriff’s Department for 
use in the exercise of official functions are “criminal justice records,” as defined by C.R.S. § 24-
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72-304(4). Unless specifically exempted, such criminal justice records should be made available 
for public inspection. See C.R.S. § 24-72-305. 
 

20. One statutory exemption is that the custodian may deny inspection when 
“disclosure would be contrary to the public interest.” C.R.S. § 24-72-305(5). This is the 
exemption relied upon by Defendant. 
 

21. Contrary to Defendant’s unexplained reasoning, “strong public policy” rationales 
weigh in favor of releasing internal affairs investigation files as the “public has an interest in 
knowing how its public law enforcement officers behave in their jobs.” City of Colo. Springs v. 
ACLU, Case No. 06-CV-2053, slip op. at 4 (El Paso County Dist. Ct. Feb. 5, 2007); Nash v. 
Whitman, Case No. 05-CV-4500, slip op. at 5 (Denver County Dist. Ct. Dec. 7, 2005) (finding 
that “[o]pen access to internal affairs files enhances the effectiveness of internal affairs 
investigations, rather than impairing them …. Transparency also enhances public confidence in 
the police department and is consistent with community policing concepts and represents the 
more modern and enlightened view of the relationship between police departments and the 
communities they serve.”); Waller v. Georgia, 467 U.S. 39, 47 (1984) (“The public in general … 
has a strong interest in exposing substantial allegations of police misconduct to the salutary 
effects of public scrutiny.”). 
 

22. Under Harris, the custodian must consider: (1) whether the privacy interests of 
individuals who may be impacted by a decision to allow inspection; (2) the agency’s interest in 
keeping confidential information confidential; (3) the agency’s interest in pursuing ongoing 
investigations without compromising them; (4) the public purpose to be served in allowing 
inspection; and (5) any other pertinent consideration relevant to the circumstances of the 
particular request. Harris, 123 P.3d at 1174. 
 

23. District courts should apply an abuse of discretion standard with respect to the 
record custodian’s balancing of the applicable public and private interest. 
 

24. If this Court finds that the Defendant abused her discretion in refusing to permit 
access to the records at issue, the Court shall order Defendant to permit such access. See C.R.S. § 
24-72-305(7). 
 

25. Upon a finding that Defendant’s denial of access to the requested records was 
arbitrary or capricious, this Court may order her to pay The Colorado Independent’s court costs 
and attorneys’ fees. Id. 
 

FIRST CLAIM FOR RELIEF 
 

Order to Show Cause and Award of Reasonable Attorneys’ Fees and Costs 
C.R.S. § 24-72-305(7) 

 
26. The Colorado Independent hereby incorporates by reference all preceding 

paragraphs of this Complaint and Application as if fully set forth herein. 
 

27. The video and audio recordings requested by The Colorado Independent constitute 
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“criminal justice records,” as defined by the CCJRA.  C.R.S. § 24-72-304(4). 
 

28. Under the CCJRA, “all criminal justice records, at the discretion of the official 
custodian, may be open for inspection by any person at reasonable times ….” C.R.S. § 24-72-
304(1). 
 

29. Defendant Dulacki, on behalf of the City and County of Denver, abused her 
discretion in denying the request for video and audio recordings and has wrongfully withheld 
such records from The Colorado Independent. C.R.S. § 24-72-304(5). 
 

30. Providing The Colorado Independent with access to the video and audio 
recordings is not “contrary to the public interest,” as claimed by Defendant. 
 

31. Denver has refused to release the requested video and audio solely because there 
is allegedly an ongoing investigation by the Denver Police and Sheriff’s Department into the 
November 11, 2015 incident involving Mr. Marshall. 
 

32. Defendant’s boilerplate assertions show no consideration of the particular facts of 
this case. 
 

33. Specifically, Defendant has arbitrarily and capriciously ignored facts showing that 
release of video or audio recordings clearly would not interfere with or jeopardize any allegedly 
ongoing investigation. Mayor Michael B. Hancock has publicly stated his position that the 
investigation may be compromised if the video is released before the involved officers are 
interviewed. But this explanation is arbitrary and capricious when, according to several reports, 
the city has already shown the video to the sheriff’s deputies involved in the incident. 
 

34. If the sheriff’s deputies involved in the incident have already been shown the 
video recording, then the release of the video would not interfere with or jeopardize any ongoing 
investigation. 
 

35. According to a recent editorial by the Denver Post, Mayor Hancock has promised 
to release the video recording to the family of Mr. Marshall “as soon as the investigation is 
completed.” There is has been no indication, however, of how long that might take, and there 
was no promise to release the video to the public, which has a compelling interest in seeing the 
objective video evidence of how Denver sheriff’s deputies performed their jobs with respect to 
Mr. Marshall. The public should not have to wait another day to see what happened. 
 

36. Defendant’s assertion that release of the video and audio would be contrary to the 
public interest is also dubious given recent events regarding the abuse of inmates at the 
downtown detention center. In 2014, there have been a number of high-profile jail abuse cases 
that have led to, among other things, the resignation of Denver Sheriff Gary Wilson. Noelle 
Phillips, Denver Sheriff Gary Wilson Steps Down Amid Turmoil in Department, DENVER POST, 
July 21, 2014, http://www.denverpost.com/News/ci_26187907/Denver-sheriff-Gary-Wilson-
steps-down-amid-turmoil-in-department. 
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37. Mayor Hancock expressed the public’s interest in exposing and eradicating jail 
abuse when he stated that “[a]ll of us have been incensed by what we’ve seen, what we’ve heard 
and what we are investigating … It’s not just one case we’ve been following up on. There’s been 
a string of incidents.  Enough is enough.” Id. 
 

38. On September 9, 2014, the Denver Post reported that “[t]wo Denver Sheriff 
Department deputies have been fired for high-profile excessive force cases that toppled a sheriff, 
triggered reform for the agency and prompted an investigation into the city attorney’s office.”  
Noelle Phillips, Two Denver Sheriff’s Deputies Fired in Jail Inmate Abuse Cases, DENVER POST, 
Sept. 9, 2014, http://www.denverpost.com/News/ci_26497527/Two-Denver-Sheriffs-deputies-
fired-in-jail-inmate-abuse-cases. 
 

39. Notably, the two incidents referred to in the September 9, 2014 Denver Post 
article were captured on surveillance videos. In those cases, “[t]he [video] footage prompted 
public outrage and embarrassment for city leaders.” Id. 
 

40. On December 16, 2014, Dennis J. Gallagher, the Denver City Auditor, wrote a 
letter to Mayor Hancock stating that he was “very troubled that your Sheriff’s Department is 
refusing to provide requested information that we need to conduct our audit … This kind of 
behavior and the refusal to provide needed information to my auditors makes me wonder what 
some people want to hide.” Letter from Dennis J. Gallaher, Denver City Auditor, to Michael 
Hancock, Denver Mayor (December 16, 2014), available at 
http://media.thedenverchannel.com/document/2014/12/16/hancocksheriffletter_11254237_ver1.0 
.pdf. 
 

41. These high-profile events demonstrate that exposing jail abuse is not contrary to 
the public interest. Rather, it is keeping such abuse hidden from public scrutiny, as Denver is 
doing, that is contrary to the public interest. The City has not articulated or considered the 
public’s interest in the video footage or other evidence of the November 11, 2015 incident. There 
is a strong and compelling public interest in the disclosure of information relevant to official 
misconduct by government officials, such as the conduct of the deputies whose restraint of Mr. 
Marshall led to his death. 

 
42. In addition, the conduct of the sheriff’s deputies depicted on any video or audio 

recordings would not be confidential, and the custodian could have no interest in keeping that 
information confidential. And, given that the official actions of law enforcement officers 
performing their jobs is manifestly a matter of public concern, none of the sheriff’s deputies 
could have any privacy interests that would be impacted by a decision to allow inspection. 

 
43. Defendant Dulacki’s reasoning is also arbitrary and capricious because under her 

reasoning, Denver could refuse to disclose these CCJRA records indefinitely so long as there is 
an allegedly ongoing investigation or administrative review. Cf. Krantz v. Dulacki, Case No. 14-
CV-34756, slip op. at 5 (Denver Dist Ct. Apr. 30, 2015) (noting that while it may be true as a 
general matter for the public to have complete information rather than incomplete information, 
“[i]t does not follow, however, that it is better for the public to have no information than to have 
incomplete information about an investigation into an alleged assault by a law enforcement 
officer, sometimes for many months or even years.”). 
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44. Both The Colorado Independent and the public have a significant interest in 
inspecting the requested CCJRA records. The mission of The Colorado Independent, a 501(c)(3) 
non-profit news organization, is to produce the most important, most informative, most 
intelligent, most provocative, and fairest journalism in Colorado. The Independent intends to 
serve the needs of readers and communities throughout the state with this simply but meaningful 
idea: The only bias we have is for good journalism. The Independent takes the role of journalism 
as a public trust very seriously. The goal is to make impact, to inspire action by moving readers 
on important issues with stories that provide missing context, unearth buried facts, and amplify 
unheard voices. 
 

45. Plaintiff, The Colorado Independent, is entitled to an Order directing Defendant 
Dulacki to show cause “at the earliest practical time” why Denver should not permit access to 
the records at issue in this Complaint. See C.R.S. § 24-72-305(7). 
 

46. Upon hearing this matter on an Order to Show Cause, The Colorado Independent 
is entitled to a further order making the order absolute and directing Defendant Dulacki to 
provide it with access to all video and audio recordings requested on the grounds that Defendant 
Dulacki’s decision to deny access constituted an abuse of discretion. See C.R.S. § 24-72-305(7). 
 

47. Upon finding that Defendant Dulacki’s withholding of the records at issue was 
arbitrary or capricious, the Court should enter an Order awarding The Colorado Independent its 
reasonable attorneys’ fees and costs under C.R.S. § 24-27-305(7). 
 

PRAYER FOR RELIEF 
 

WHEREFORE, Plaintiff The Colorado Independent, pursuant to C.R.S. § 24-72-305(7), 
prays that: 

 
(a) The Court enter an Order directing Defendant Dulacki to show cause why she 
should not permit inspection and copying of the requested video and audio recordings 
relating to the incident and from the two days prior to the incident (a proposed order is 
attached with this Complaint); 
 
(b) The Court conduct a hearing pursuant to such Order “at the earliest practical 
time,” at which time the Court should make the Order to show cause absolute; 
 
(c) The Court enter an Order directing Defendant Dulacki to pay Plaintiff’s court 
costs and reasonable attorneys’ fees, as provided by C.R.S. § 24-72-305(7); and 
 
(d) The Court award any other and further relief that the Court deems just and proper. 
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Respectfully submitted this 20th day of January, 2016, 

s/ Elizabeth Wang   
One of Plaintiff’s Attorneys 
 
Daniel M. Twetten, # 44134    Matthew V. Topic 
Elizabeth Wang, # 45976    LOEVY & LOEVY  
LOEVY & LOEVY     312 N. May St., Ste. 100    
2060 Broadway, Ste. 460    Chicago, IL 60607 
Boulder, CO 80302     (O) 312.243.5900 
(O) 720.328.5642     (F) 312.243.5902 
(F) 312.243.5902     matt@loevy.com 
dan@loevy.com     Pro hac vice application forthcoming 
elizabethw@loevy.com 


