IN THE CIRCUIT COURT OF COOK COUNTY, ILLINOIS
COUNTY DEPARTMENT, CRIMINAL DIVISION

PEOPLE OF THE STATE OF ILLINOIS,

)
Respondent, ) NO. 82CR1211
) 88 CR 7771
v. )
) Motion for Special Prosecutor
JACKIE WILSON, )
. ) Hon. Alfredo Maldonado
Petitioner. ) . Judge Presiding

ORDER GRANTING MOTION FOR THE APPOINTMENT OF A SPECIAL
PROSECUTOR

The petitioner, Jackie Wilson, through his attorneys, requests the appointment of

a special prosecufdr, pm'sua.ntto 55ILCS 5/ 3-9008, to imfesﬁgate tl;e Cook County State’s - |
- Attorney’s prosecuﬁon of Wilson in his first two trials m the abov‘e captioned matter, the
prosecution ofWiIson by the Office of the Special Prosecutor intﬁe third trial in the above

captioned matter and Nicholas “Nick” Trutenko’s alleged perjury that occurred during

the third trial. On May 5, 2021, after arguments by the attorneys for Wilson and the Cook
County State’s Attorney’s Office, this court took the matter under advisement. This order

now follows,

History

| In 1982, the petitioner, Jackie Wilson (hereinafter “Wilson”), and his brother were
{ . charged with the murders and armed robberies of Chicago Police officers William Fahey

and Richard O’'Brien. The Cook County State’s Aftorney’s Office (hereinafter “CCSAO”)
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of the Circmj; Court of Cook County, found that a conﬂ.tct of interest dlsquahﬁed the e

© prosecuted the case, and Wilson was convicted after a jury trial in 1983. However, the

appelidte court reversed and remanded the matter for a new trial. People v. Wilson, 161

ILApp.3d 995 (Ist Dist. 1987). Assistant state’s attorney Nicholas “Nick” Trutenko

(hereinafter “Trutenko”) led the CCSAO's second prosecution of Wilson, Upon retrial in
1989, William Coleman a/k/a Alfred Clarkson (hereinafter “Coleman”), a jailhouse
informant and citizen of the United Kingdom, testified that Wilson admitted the crimes
du:nng a conversation in ﬂle Cook County Jail when both men wére inmates. The jury
found Wilson guilty of O’Brien’s murder and the armed robbery of both officers but

acquitted Wilson of Fahey’s murder. Subsequently, the trial court sentenced Wilson to

* life imprisonment. The convictions and sentence were affirmed on direct appea.L Peopie

o. Wilson, 257 11l App.3d 670 (lstDlst. 1993).
In 2002 and 2003, Judge Paul Biebel, then Presiding Judge of the Criminal Division

CCBAO fram aII matters reIated to Ch1cago Police Commander Jon Burge (hereinafter

“Burge”) because the then State’s Attorney had previously represented Burge. The
Ilinois Attorney General (heréinafter “ AG") was then ordered to assume the
responsibility of handling post-conviction matters involving Burge. In 2008, after a new,
State’s Attorney assumed office, the AG sought to transfer responsibility of Burge related
matters back to the CCSAO. In 2009, after litigation involving the AG, the CCSAO, the
Cook County Public Defender and the People’s Law Ofﬁce (who filed an amicus brief),
]udge‘Biebel appointed a special prosecutor to undertake the responsibility of dealing
with Burge related post-conviction matters. Tﬂe appointment order authorized the
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. special prosecutor to hire other attorney and non-attorney staff to assist in this role. Thus,

i
H
!
!

the Office of the Special Prosecutor (hereinafter “OSP”) came into existence.

Because Burge and other members of the Chicago Police Department tortured
Wilson after his arrest, Wilson filed a petition with the Hlinois Torture Inquiry and Relief
Commission (hereinafter “Commission”) in 2011. Ultimately, in 2015, the Commission
determined that sufficient evidence existed to éuggest that Wilson made an involuntary
statement because of police torture during his mterrogat:on, and the Commission
referred Wilson’s petition to the Circuit Court of Cook County for further proceedings.
During these proceedings, the OSP represented the State’s interests. After lengthy and
comprehensive proceedings, Judge William Hoéks_ suppressed Wilson's statements
because of the police torture, vacated Wilson's convictions and ordered a third trial where
the OSP would prosecute Wilson. The appellate court affirmed Judge Hooks” order .
granting relief. People . Wilsom, 2019 IL. App (1st) 181486, |

Leading up to the tbn:d trial, the parties knew that Coleman was a wanted
international conman with an extensive criminal history and a reputation for being a
consummate liar. Nonetheless, the’ OSP indicated that itl woulq rely on Coleman’s
testimony from Wilson's second trial and designated Coleman an unavailable witness
because he was a fugitive who was probably dead. In preparation for Wilson’s third trial,
Wilson's attorneys subpoenaed the CCSAO for information: a) abo_ut criminal charges
against William Coleman pending during Wilson's second trial; b) the personnel files of
former assistant state’s attorneys Larry Hyman and William Kunkle (hereinafter
”Kunk;le”) and then current assistant state’s attorney (hereinafter “ASA™) Trutenko; and

t
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¢) Trutenko’s possible testimony at the upcoming trial, The CCSAO assigned ASA Paul

. Fangman (hereinafter “Fangman”), to represent the CCSAO. Fangman sought to

negotiate with Wilson’s lawyers about the scope of the subleoenas and tried to quash the
subpoena as to Trutenko’s personnel file. On September 17, 2020, Judge Hooks denied
the attempt to quash the subpoena and ordered production of Trutenko’s personnel file.
On September 25, 2020, the' CCSAQ assigned ASA T. Andrew Horvat (hereinafter
“Horvat") to represent Trutenko in his role as a witness in Wilson's impending third trial.

Before trial, Wilson's attorneys discovered that Trutenko and Coleman had a close
and previously undisclosed relationship that resulted in favorable deals for Coleman in

some criminal cases. Moreover, Wilson's defense team learned that Trutenko actually

| t:aveIedtotbeUmtedKingdomleQ?. to become gocifatﬁer to one of Coleman’s children |

after Wilson's second trial. Once Trutenko's personnel file was produced, Wilson’s
lawyers also Ieamed about a 2017 incident where Trutenko threatened a witness who
refusedtoteshfybeforeagrand]urymanunrelated case. The CCSAO did not disclose
this misconduct to anyone, including defense counsel in the unrelated case.

Inlate September 2020, Wilson chose to have a bench trial before Judge Hooks. On
September 30, 2020, at Wilson's thil;d trial, Kunkle, who led the prosecution of Wilson’s
brother, testified that in 1991 Coleman repeatedly Acontacted him and that Kunkle was
concerned that Coleman would change his story because Coleman was an extortionist.
Kunkle never notified either brother's defense counsel about Coleman’s repeated
contacts. Before Trutenko’s October 1, 2020, trial testimony, Horvat, Fangman and the
OSP trial prosecutor, Lawrence Rosen (hereinefter “Rosen”), met ﬁth Trutenko for trial
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preparation. When Trutenko testifie,d on October 1, 2020, Fangman appeared in Judge
Hook’s courtroom with Horvat and Trutenko. It is important to note, that Trutenko’s trial
preparation meeting and testimony occurred after Fangman's failed motion to quash the
subpoena regarding Trutenko on behalf of the CCSAO.

On Qctober 1, 2020, dﬁring his trial testimony, Trutenko admitted to a decades
long friendship with Coleman and also admitted to travelling internationally to become
godfatl;ler to Coleman’s child. Trutenko then revealed that he knew Coleman was still
alive and that he communicated with Coleman via email'.during Wilson's third trial.
Trutenko acknowledged the witness preparation meeting but denied discussﬁlg
Coleman during the meeting. Up;)n this testimony, Judge Hooks recessed the trial
momentarily. Horvat, Fangmanand Trutenko left the courtroom without informing the

court about Trutenko’s false testimony. Upbn court reconvening, the OSP dismissed the

case against Wilson because of the false testimony and informed the court of Trutenko’s

perjury.

Right after the dismissal, Iﬁdge Hooks issued a preservation and disclosure order
regarding communications lbetween Trutenko and Coleman. The order was sent to
Horvat and Fangman later that evening. Meanwhﬂe, the CCSAQO fired Trutenko.
Trutenko then erased his work i_ssﬁéd cell phone. Howéver, a CCSAO investigator did
not retrieve the phone from Trutenko until a week later.

On October 2, 2020, the parties appeared before Judge Hooks, and the OSP
disclosed, amongst other things, that Trutenko never revealed to the OSP that Coleman
was alive and that Trutenko lied when he testified that he was unaware that he would he
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questioned about Coleman because he was told this during the witness preparation

"meeting. The OSP also informed Judge Hooks that, immediately before Trutenko’s

testimony, Horvat tried to warn Rosen from asking Trutenko about Coleman. Rosen

recounted his discussion with Horvat and said “[w]hen Mr. Horvat came in, he said to

~me whatever you do, don't ask questions about Mr, Truteriko’s contact with Coleman

after the trial. And I said the second 01_1é back in 1989. And I said why and he said it’s
nothing illegal, it nothing unethical but it's weird....” October 2, 2020, Tr. 75 at 3-9.
Subsequently, on October 19, 20;0, Wilson filed a motion for sanctions. In
response, Horvat, who was represented by private counsel, asserted that attorney-client
privilege prevented Horvat ﬁoﬁ disclosing information about Trutenko and Coleman’s
relationship. However, Fangman stated in an affidawt that, as Trutenko was testifying,
Hortfaf told Fangman that he learned this information tﬁe night before at 11:00 p.m. Inan
affidavit, Horvat indicated that he did not recall the exact details about his October 1,

2020, conversation with Rosen shortly before Trutenko's testimony. In an affidavit, Rosen

-reaffirmed the substance of his October 2, 2020, couttroom disclosure. On December 18,

2020, Judge Hooks denied the motion for sanctions and indicated that a monetary
judgment was not the proper vehicle for the requested comprehensive relief. Instead,

Judge Hooks referred the matter to the Presiding Judge of the Criminal Division for the

. possible appointment of a special prosecutor. After the current presiding judge recused

herself, the matter was assigned to this court for further proceedings.



Legal Standard

Article VI, section 19, of the Illinois Constitution provides for the election of a
State's Attorney in each county. Ill. Const. 1970, art. VI, § 19. People v. Lang, 346 Ill. App.
3d 677, 680-81, 805 N.E.2d 1249,' 1252 (2nd Dist. 2004). Section 3-9005 of the Counties
Code,; 55 ILCS 5/3-9005 (2021), empowers the State's Attorney with the duty to
commence and prosecute all criminal or civil actions where the people of the State or
county may be concerned in the circuit court. Peoﬁle v. Pankey, 94 1L 2d 12, 16 (1983). The
State’s Attorney also has the duty to defend the county and any county employee in all
legal actions. 55 ECS 5/3-9005(a) (4) As a member of the executive branch of
government, the State’s Attorney possesses exclusive discretion in the initiation and
management of a criminal prosecutton. People v. Novak, 163 Il 2d 93, 113 (1994). The - ‘
State‘s Attorney must evaluate the ev1dence and other relevant factors to determine what
offenses, if any, can and should properly be charged. People ex rel. Daley v. Moran, 94 111.
2d 41, 51 (1983). Accordingly, the executive branch controls the extent of criminal
investigations, subject only to judicial interverlﬁ;yn to iarotec’c rights in appropriate cases.
Dellwood Farms, Inc. v. Cargill, Inc., 128 F, 3d 1122, 1125 .(1997);

Notwithstandiﬁg the aforementioned powers and duties of the State’s Attorneys
for eaf:h county, our legisiatqre has cédified certain limitations on those powers and
duties. 55 [LCS 5/ 3—9008 (2021).-In various iterations, these statutory limitations have
long been part of Tilinois law. See, e. g, Lavin v. Board of Commissioners, 245 T1L. 496 (1910);
Tearney v. Harding, 335 II1. 123 '(1929). Currently, Section 3-9008 of the Counties Code

provides in relevant parts: .



(a-5) The court on its own motion, or an interested person in a cause or
proceeding, civil or criminal, may file a petition alleging that the State’s
Attorney is sick, absent, or unable to fulfill his or her duties. The court shall
consider the petition, any documents filed in résponse, and if necessary,
grant a hearing to determine whether the State’s Attorney is sick, absent, or
otherwise unable to fulfill his or her duties. If the court finds that the State’s
Attorney is sick, absent, or otherwise unable to fulfill his or her duties, the
court may appoint some competent attorney to prosecute or defend the
cause or proceeding.
(a-l()) The court on its own motion, or an interested person in a cause or
proceeding, civil or criminal, may file a petition alleging that the State’s
Attorney has an actual conflict of interest in the cause or proceeding. The
court shall consider the petition, any documents filed in response, and if
necessary, grant a hearing to determine whether the State’s Attorney has an
 actual conflict of interest in the cause or proceedmg If the court finds that
the petitioner has proven by sufficient facts and evidence that the State’s
Attorney has an actual conflict of interest in a specific case, the court may
appoint some competent attorhey to prosecute or defend the.cause or
proceeding. -
(a-15) Notwithstanding subsections (a-5) and (a-10) of this Section, the
State’s Attorney may file a petition to recuse himself or herself from a cause
or proceeding for any other reason he or she deems appropriate and the
court shall appoint a special prosecutor as provided in this Section.
(a-20) Prior to appointing a private attorney under this Section, the court
shall contact public agencies, including, but not limited to, the Office of
Attorney General, Office of the State’s Attorneys Appellate Prosecutor, or
local State’s Attorney’s Offices throughout the State, to determine a public
prosecutor’s availability to serve as a special prosecutor at no cost to the
county and shall appoint a public agency if they are able and willing to
accept the appointment. An attorney so appointed shall have the same
power and authority in relation to the cause or proceeding as the State’s
Attorney would have if present and attending to the cause or proceedings.

These statutory provisions are the mechamsm for detemumng when a State's Attorney
should be disqualified from a particular cause or proceeding. See Farmer v. Cook County
State’s Attorney'’s Office (In re Appointment of Special Prosecutor), 2019 IL App (1st) 173173,

1122 (addressing the current version of Section 3-9008 which was amended in 2016).
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The pre-2016 version of Section 3-9008 was described as serving to "prevent any
influence upon the discharge of the duties of the State's Attorney by reason of personal
interest." In re Harris, 335 111.-App. 3d 517, 520 (2002), quoting People v. Morley, 287 111.
App. 3d 499, 503-04 (1997). Accordingly, case laLv;r extended pre-2016 Section 3-9008's
applicability to situations wﬁére the State’s Attorney had a per se conflict of interest in the |
controversy. People v. Lanigan, 353 Il App.3d 422, 430 (st Dist. 2004).2 As to pre-2016
Section 3-9008, some courts determined that the term "i.nteresi':“ applied in situations
wherei'the State’s Attorney was a) involved in the litigation as a private individual; b) an
actual party to the action; or ¢) subject to creating an appeé.rance of impropriety with her
continued participation. See People v. Lang, 346 Ill_.ApP.Bd 677, 682-683; See also People v.
Weeks, 2011 IL App (Ist) 1,009;95," 7 46. Howe_;vér, Lang's .hol;:ling, that an appearance of
impropriety may constitute a basis for disqualification, seemingly conflicts with the
Illinois Supreme Com;t’ s earlier thtrolling mterpremﬁqﬁ of pre-2016 Section 3-9008 that
defined only two grounds for disqualification because of “interest”: the State’s Attorney’s
interest in the litigation in a personal capacity or the State’s Attorney’s involvement as an
actual party to the action. Environmental Protection Agency v, Pollution Control Beard, 69 Il1.
2d 394, 400-401 (1977); See In re Appointment of Special Prosecutor, 2019 IL App (1st) 173173,

T 39 (questioning Lang’s viability because of the 2016 statutory amendment and

incompatibility with supreme court pfecedént).

! Where an attorney has ties to a person or entity that would benefit from an unfavorable outcome for her
client, the attorney has a per se conflict of interest. People v. Moore, 189 Il 2d 521, 538 (2000) See also People
v. Courtney, 288 IIl. App. 3d 1025, 1031-82, (1997), quoting People v. Gerold, 265 11 448, 477 (1914) ("[a]n
attorney cannot represent conflicting interests or undertake to discharge inconsistent duties.").
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In its current version, Section 3-9008(a-10) only allows for a special prosecutor
when an actual conflict of interest exists for the State’s Attorney. Haney v, Winnebago
County Board (In re Appointment of Special State's Atty.), 2020 IL App (2d) 190845, 9 16.
However, the term “actual conflict of interest” is not defined by the statute. When
reviewing previous versions of statutes authorizing special prosecutors and the
legislative history for the current statute, appeliate courts construing the meaning of

“actual conflict of interest” have held that nothing suggests that the current version of

‘Section 3-9008 is an abandonment of the Illinois Supreme Court’s earlier definition of

“interest”, i.e. where the State’s Atto‘mey is persona]]y involved in the litigation or is an
actual party. Id. at Y 17, citing Environmental Protection Agency v. . Pollution Control Board,
69 IIL. 2d 394, 400—401 (1977), See also In re Awomtment of Spaaal Prosecutor, 2019 IL App
(1st) 173173, 7 39. Therefore, “actual conflict of interest” encompasses situations where
the State Attorney is interested in the litigation as a pnvate party or involved as an actual
party.

If the State’s Attorney cannot dxscharge her duties because of a conflict of interest,

the c1rcu1t court, in its discretion, may appomt an independent special prosecutor to act

in her stead. People v. Bickerstaff, 403 Il App.3d 347, 352 (2nd Dist. 2004), However, before

appointing a private attornej as a special prosecutor, the circuit court must first contact
public agencies to detéimine if they are willing and able to accept appointment. 55 ILCS
5/3-9008(a-20) (2021). When appointing a special proslecutor, the circuit court must define
the scope of the special prosecutor’s authority by “focusing on the particular individuals,
matters and time periods to be in.vgsﬁgated.." In re Appointment of Special Prosecutor, 388
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IN.App.3d 220, 234 (3rd Dist. 2009). The authority of the special prosecutor is strictly
Iimitedl to the matter for which she was appointed. Franzen v. Birkett (In re Special State’s
Attorney), 305 11l App.3d 749. 761 (2nd Dist. 1999). An order granting authority to a special
prosecutor must be strictly and narrowly construed by the circuit court. 55 ILCS 5/3-
9008(c).

Analysis

In this case, Wilson seeks a special prosecu'tor because he claims that the CCSAO
has a per se conflict of interest as to a criminal invegtigaj:ion into alleged prosecutorial
misconduct. Instead lof characterizing the conflict as per se, the CCSAO correctly
acknowledges that a fa'ctual basis exists for an investigation of fofmer ASA Trutenko’s
alleged perjury and that the CCSAO has an’ actual conflict of interest as to an
investligation of Trutenko. See Response to the Petition to Appoint a Special Prosecutor, filed
March 24, 2021, § 18. However, the CCSAO" opposes the api)oiiltment of a special
prosecittor to investigate the conduct of ASAs Fangman and Horvat, but, simultaneously,
the CCSAO admits that a conflict of interest exists as to an investigation of these two
individuals. In essence, the CCSAO is trying play bqth sides of the fence.

-As to the apiplicable sta-tutor-y grounds for disqualification, no evidence suggests
that the Cook Coﬁnty State’s Attomey, Kimbérly Foxx, is sick, absent or otherwise unable
to fulfill her duties. Consequenﬂy,.Section 3-9008(a-5) does not apply to this case. 55 ILCS
5/3-9008(a-5). However, the CCSAQ’s admission of an actual conflict squarely implicates
Section 3-9008(a-10). In determining whether Wilson established sufficient facts to
warrant the appointment of a special prosecutor undp:r Section 3-9008(a-10), the following
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is a f;s\ir summary of the facts: The alleged criminal activity, Trutenko’s perjury, was
perpetrated by him while employed as an assistant state’s attorney testifying in Wilson’s
2020 criminal trial about matters directly related to Wilson’s previous criminal
prosecution by the CCSAO. In pre-trial litigation, the CCSAQ, tI;u:ough Fangman, sought
to prevent disclosure of information about Trutenko that ultimately led to evidence of
Trutenko’s misconduct in an unrelated criminal case. Before Trutenko’s testimony,
Howa£ serving as Trutenko's lawyt_ar, tried to warn ;che OSP not to ask Trutenko about
his contacts with Coleman, a key witness in the 1989 trial. Subsequently, in an affidavit,
Horvat stated that he did not recall his exact conversatior with OSP. During his 2020 trial
testimony, Trutenko admitted to an undisclosed relationship with Coleman and then
allegedly lied about whether Coleman was discusséd during a triai.preparation meeting
involving Trutenko, Horvath, Fangman and OSP tnal attorney, Rosen. As Trutenko
revealed the relationship with Coleman on the stand, Horvat leaned over and told

Fangman that Horvat learned about this reiationship at 11:00 p.m. the night before the

' testimpny. After the jallege:d perjury, Trutenk_o, Horvat and Fangman left the courtroom,

and Trutenko erased his work issued cell phone, The CCSAO did not retrieve the phone
from Trutenko until a week later. |

Obviously, as to Truterko, there is no question that sufficient grounds exist for a

 criminal investigation and that the CCSAO has an actual, and not per se, conflict of

interést. Trutenko’s alleged perjury occurred while he was an assistant state’s attorney
testifying about matters within the scope of his employment, a prosecution previously
conducted by the CCSAO, See In re Appointment of a Special Prosecutor, 2019 IL App (1st)
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173173, 4 37 (discussing People v. Courtney and Sommer v. Goetze where actual conflicts of
interest existed); See also People v. Courtney, 288 IIl. App. 3d 1025, 1034, (1957) (newly
appointed state’s attorney previously served as defense counsel for defendant); Sommer
v. Goetze, 102 Il App. 3d 117 (3rd Dist. 1981) (assistant state’s attorney was witness and
complainant). With ﬂorvat and Fangman, the CCSAO also has a clear conflict of interest
because their connection to Trutenko’s allegéd conduct directlsr resulted from their roles
as assistant state’s attorneys. Horvat's individual representation of Trutenko hinged on
Trutenko's status as an employee of the CCSAO, which is a Cook County governmental
entity. Fangman represented the CCSAO regardiné Trutenko's effect on the CCSAO's
interests outside of Wilson's trial. |

When analyzing whether Horvat and Fangman engaged in potential ethical or
cnmmal conduct in t‘rus matter, the answer becomes somewhat less clear. As the Cook
County State’s Attorney with responsibilities in both the criminal and civil arenas,
Kimberly Foxx and the attorneys in her office are all bound by the ethical obligations of
the Illinois Rules of Professional Conduct (hereinafter “RPC”). RPC 1.6 requires an
attorney to maintain the conﬁdeptiality of. all client irLfor'mation disclosed to the attorney,
subject to specific exceptions. Horvat claims that this rule prevented disclosure of
Trutenko’s confidential information, but Horvat's adherence to RPC 1.6 did not prevent
him from trying to warn Rosen about Trutenko’s testimony. Titled as the “Special Duties
of a Prosecutor”, RPC 8.3 mandatés that prdsecutors must pursue justice and not merely
convictions in criminal cases. The special obligation that prosecutors have to the seek the
truth and justice is fundamental to our criminal justice system, People v. Beaman, 229 IIL

<13~



{
[

2d Sé, ;’3, (2008) (citing Strickler v. Cr‘eéne, 52l7"‘-U.S. 263, '281;. 1195.Ct. 1936, 144 L. Ed. 2d
286 (1999)). RPC 8.3(g) imposes an ongoing duty for plr'p:s‘e'eﬁ.tors to disclose to a convicted
defendant new,\cfedible and material evidence cri.eatin_g“a lik;:ﬁl}ood that the defenidant -
did not commit ’ghe offeﬁse._Sée RPC 3.8(g). | :

‘It is important to note that the CCSAO was n_git prt_iéeguﬁng’ Wilson in 2020 and

. that Wilson’s 'c;)nvictions v\;éfg ' va'catedl"before_ h15 third tmal, 50 arguably the
‘Tequirements of RPC3.8, mcludmg those contained in RPC 3.8(g), might not have applied

" to the CCSAO. However, the ‘spirit and purpose of RPC 3.8 suggests to this court

otherwise 2 Notmﬂlstand.mgthe applicability of RPC3.8, the fact that a disclosure would -

 reveal misconduct by an ASAm a prevmus mu:i"derl tnalprosecuted by the CCSAO

certalrdy creates a heightened specter: of si;si)icibn" when nondisclosure of such

infomfi'aﬁon co;:iés to light, even if not speciﬁéjally requn:ed by the rules of professional
cond;;;t. o - . —

.2 This court was unable to find any cases on point. However, paragraph 7 of the committee comments for

RPC3.8 explains the intent of RPC3.8(g) as follows: =~ R :

. ‘When a prosecutor knows of new, credible and material evidence creating a

" ireasonable likelihood that a person outside the . prosecutor’s jurisdiction was
‘convicted of a crime that. the petson did fot commit,’ paragraph (g) requires

- | prompt disclosure to the cougt or other appropriate authority, such as the chief

' “prosecutor where the conviction occurred, Tf the conviction was obtained in the
Pprosecutor’s jurisdiction, paragraph (g) requires the prosecutor to examine the
evidence and undertake further reasonable investigation to determiine whether the

. defendant is in fact innocent of make Teasonable offorts to cause another
appropriate authority to undertake the necessary investigation, and to promptly
,disclose” the evidence to the court and, absent cotirt authorized delay, to the
defendant. Consistent with the objectives of Rules 4.2'and 43, disclosure to a
\tepresented defendant must be made through the defendant’s counsel, and, in the

- 'case of an unrepresented defenddnt, would ordinarily be accompsanied by a
-request to a court for the appéintment of counsel to assist the defendant in taking
'such legal measures as may be appropriate. ©. = - g s

o
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‘Because Horvat and Fangman were acting within the scope of their respective

duties, as assistant state’s attorneys by maintaining client confidences during the

- representation of a county employee who was a litigation w1tness due to his employment

(Horvat) and representmg the interests of the CCSAO in the hngatlon (Fangman) the :

. CCSAO argues that both ASAs d1d hot commit any eth1cal or criminal v1olatxons _

L am e e e e

. Through these ass1gnments the CCSAO 1mmed1ate1y placed Horvat and Fangman ina
i precanous, perhaps unpbss:ble, ethical s1tuat10n Before Trutenko s test::mony, it is ~

mconcelvable that the CCSAO did not real1ze that 1ts mterests and those of ‘Trutenko

confllcted W1th each other Horvat and Fangman, as assistant states’ attorneys, should

not have been dn'ectly mvolved W1th Trutenko when he testxﬁed. Yet, both Horvat and

Fangman contmued with their ass1gnment to Trutenko The respec’ave distinctions in - -

Horvat’ s and Pangmans roles, attomey for Trutenko and attorney for the CC'SAO

pubhcally um'aveled as Trutenko testified because those dlshncﬂons néver ex:lsted in any

meanmgful way smce Horvat and Fangman acted in umson before, dunng and after

'Trutenko s alleged perjury 3

The record in tl'us case absolutely calls into questlon the reasons ‘behind the

CCSAO’s clec1s10ns and conduct regardmg Trutenko At best the CCSAQO acted in a

” nusgulded and mept manner as to Trutenko and the ethical crisis created by his

. nusconduct and trial teshmony However, at worst the actions of the CCSAO, as to

2 Underscormg that this distinction- did not exist, Trutenko, who is a licensed attomey, thought that

Horvat and Fangman were both his lawyers. Right in the middle of the testimiony where he allegedly -
el]ured himself, Trutenko said; “.:.1 would say the Zoom m.eetmg probably lasted a lite under one

hour, and most of it was driven by my attomeys who are snttmg out there nght now.” October 1, 2020

.- Tr. 242 at 19-21 [emphasm added]
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' Trutenko, could have b'een motivated by unethicai and, perhaps',..illegal reasons to cover |

‘I

ap mrsconduct Accordmgly, sufficient reason exists to warrant an mdependent '.

' lnvestrgatron into Trutenko’s mrsconduct and into. the actions of the CCSAQ, as an

institution, related to the substance of Trutenko s trial testimony and his alleged perjury..

. Consequenﬂy, th15 cotrt re]ects the CGSAO’S argument to lurut the mvesugatron to

Trutenko because such a hrmtahon would lead the mveshgatron into an ﬂlogrcal and |

| hypocntlcal trap The CCSAO cannot have it both ways by saymg an mvesﬂgahon should

occur but not as to 1ts members or itself. The OSP is drsquahfred from the required -

| mveshgauon because it is du-ectly mvolved in thrs matter and the OSP’s members, at a

" minimum, may be wrtnesses Therefore, this courl: Wﬂl appomt a separate special

T
¥
.

|- prosecutor to mveshgate the c:lrcumstances related to Trutenko s trral testlmony and also

--hlsallegedpenury

Lastly,. this court’ demes Wﬂson 8 blanket request for a specxal prosecutor to

-- mvestlgate the actions of the CC'SAO and the OSP over the last several decades related to
' ‘the prosecuhon of Wilson for the murders of thcers Fahey and O'Brien. While the |
‘horr1f1c murders of two police ofﬁcers and the sordrd hrstory of the mvestlgatron and
cnmmal prosecutlons in t‘ms case serve as a shameful chapter in Ch1cago s history, an

' expansrve and holistic review is outside the .scope of the statutory framework that

empowers the. spec1a1 prosecutor to proseciite or defend d cause or proceedmg Here, the .

specrflc cause is Trutenko s trial testlmony, his alleged perjury, and any other persons’

. conduct assocrated with the substance of hrs testlmony or ]:us alleged perjury. From this
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starting point, the special prosecutor will be empowered to initiate any investigations
and conduct appropriate criminal prosecutions.

However, the comprehensive governmental study requested by Wilson requires
some other legal framework for its authorization. See, e.g., 775 ILCS 40/40-1 et seq. (for
example the legislature enacted the lllinois Torture Inquify and Relief Commission Act
to create an investigate entity to review claims of police torture), That said, this court
agrees with Wilson that police and prosecutorial nﬁéc‘onduct cannot be tolerated or

allowed to exist in the shadows. A clear understanding of how the criminal justice system

in this case functioned, and, sadly, how it malfunctioned would help prevent future cases

like Wilson's. Howex}er, this court cannot order something beyond what Section 3-9008
currently allows. |
Conclusion

Former assistant Cook County State’s attorney, Nicholas Trutenko, allegedly
committed pesjury dusing his testimony on October 1, 2020, in Jackie Wilson(s criminal
trial. Accordingly, a sufficient basis gxists'to investigate whether Trutenko engaged in
criminal conduct. Because of the actions of ti1e Cook Coﬁnty State’s Attorney’s Office
before, during and after Trutenko’s testimony, a sufficient basis exists to investigate
whether any persons, including but not limited to t-:urrent or former members of the Cook
County State’s Attorney’s Office, engagéd in criminal conduct. Since the Cook County
State’s Attorney’s Office is a focal point of the investigation, the Cook County State’s
Attorhéy has an actual conflict and cannot investigate this matter nor conduct any
approls;riate criminal prosecutions. Thus, in the interests of justice, this court will appoint
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a special prosecutor to investigate and, if necessary, prosecute any criminal offenses.
Therefore, this court hereby orders:

A. That a special prosecutor shall be appointed in this matter because the Cook

County State’s Attorney has an actual contlict of interest as to the substance of
Nicholas Trutenko’s testimony and his aﬁeged pequry on October 1, 2020, and
as to any conduct by cuﬁent or former members of the Cook County State’s
Attorney’s Office related to thé substance of Nicholas Trutenko’s testimony

and his alleged perjury on October 1, 2020,

. That, in the interests of jﬁstice, the épgcial prosecﬁtor will be authorized to

conduct an inde}:;éndénf mvestlgahon of the actions of any person, including,
but not limited to, any current or former members of the Cook County¥5tate's
Attorney Office, relative to the substance of Nicholas Ttutenko’s October 1,
2020 testimony and/or his alleged perjury on October 1, 2020, whether sucts

actions occurred before, during or after his October 1, 2020 testimony.

- That, in the interests of justice, the special ProSecutor may conduct any criminal

prosecutions warranted by the special prosecutor’s independent investigation.

. That this matter will be continﬁed for at least forty-five (45) days so that the

various state’s attorneys of _eacﬁ Ilinois county, the Office of the Illinois
Attorney General and the Office of the Sfcaté Appellate Prosecutor may be
contacted to determine whether they are available to serve as a special
prosecutor consistent with the authority graﬁted by this order. If no public
prosecutor is available to serve as a special prosecutor, then this court will
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appoint a private attofney to serve as a special prosecutor consistent with the

authority granted by this order.

Date: June 10, 2021
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[ENTERED]

Judge Alfrado Maldonade #2113
JUN 10 2021
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